ELECTOR DISCRETION 


Sources supporting Justice Robert Jackson’s view of 
presidential elector discretion 


Source 

Relevant quotation 


The Framing Period 


2 The Records of the 
Federal Convention 
of 1787, at 511 (Max 
Farrand ed., 1911) 

Pinckney feared that the electors 
would “not have sufficient knowledge 
of the fittest men, & will be swayed by 
an attachment to the eminent men of 
their respective States . . .” 

2 The Records of the 
Federal Convention 
of 1787, at 105 (Max 
Farrand ed., 1911) 

Wilson proposed that “[electors . . . 
shall proceed immediately to the 
choice of the Executive.” Carroll 
seconded this proposal. 

Gerry opposed it because he feared 
that “If the lot should fall on a sett 
[sic] of unworthy men, an unworthy 
Executive must be saddled on the 
Country. He thought it had been 
demonstrated that no possible mode of 
electing by the Legislature could be a 
good one.” 

1 The Records of the 
Federal Convention 
of 1787, at 289 (Max 
Farrand ed., 1911) 

At the Philadelphia Convention, 
Hamilton indicated that the Maryland 
model of election (where electors swore 
to elect without favor, affection, 
partiality, or prejudice, such persons 
for Senators, as they, in their 
judgment and conscience, believe best 
qualified for office) “seems to be so 
much appealed to, has not yet been 
sufficiently tried.” 

Letter from Roger 
Sherman (Dec. 8, 
1787), in 14 The 
Documentary 

History of the 

“The President, Vice President, and 
Senators, tho’ chosen for fixed periods, 
are re eligible as often as the electors 
Shall think proper, which will be a 
very great Security for their fidelity in 
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Ratification of the 
Constitution 387 
(John P. Kaminski 
et al. eds., 1983) 

Office, and will likewise give much 
greater Stability and energy to 
government than an exclusion by 
rotation.” 

Candidus I, Va. 

Indep. Chron., Dec. 

6, 1787, in 4 The 
Documentary 

History of the 
Ratification of the 
Constitution 392, 

395 (John P. 

Kaminski et al. eds., 
1997) (italics 
removed) 

Anti-Federalist Candidus wrote: “The 
grand question therefore now is, what 
objections have we to the system 
offered? . . . That the choice of 

President by a detached body of 
electors was dangerous and tending to 
bribery ...” 

2 The Records of the 
Federal Convention 
of 1787, at 31 (Max 
Farrand ed., 1911) 
(statement of George 
Mason) 

“He conceived it would be as 
unnatural to refer the choice of a 
proper character for chief Magistrate 
to the people, as it would, to refer a 
trial of colours to a blind man. The 
extent of the Country renders it 
impossible that the people can have 
the requisite capacity to judge of the 
respective pretensions of the 
Candidates.” 

John Dickinson, 
Letters of Fabius 
(Letter II), Apr. 15, 
1788, in Pamphlets 
on the Constitution 
of the United States 
172 (Paul Leicester 
Ford ed., Brooklyn, 
N.Y., 1888) 

“When these electors meet in their 
respective states, utterly vain will be 
the unreasonable suggestions derived 
for partiality. The electors may throw 
away their votes, mark, with public 
disappointment, some person 
improperly favored by them, or justly 
revering the duties of their office, 
dedicate their votes to the best 
interests of their country.” 

Republicus II, 
Lexington Ky. 

Gazette, March 1, 
1788, in David J. 
Siemers, The 
Antifederalists: Men 
of Great Faith and 

Anti-Federalist Republicus decried the 
Electoral College for forcing the people 
to “resign their right of suffrage into 
other hands besides their own” 
causing “sacred rights of mankind [to] 
dwindle down to Electors, of electors, 
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Forbearance 171 
(2003) 

and those again electors of other 
electors ...” 

4 The Debates in the 
Several State 
Conventions on the 
Adoption of the 
Federal Constitution 
105 (Jonathan Elliot 
ed., 2d ed. 1941) 

James Iredell, at the North Carolina 
ratifying convention (with respect to 
the Same Day Clause): “Nothing is 
more necessary than to prevent every 
danger of influence. Had the time of 
election been different in different 
states, the electors chosen in one state 
might have gone from state to state, 
and conferred with the other electors, 
and the election might have been thus 
carried on under undue influence. But 
by this provision, the electors must 
meet in the different states on the 
same day, and cannot confer together. 
They may not even know who are the 
electors in the other states. There can 
be, therefore, no kind of combination. 

It is probable that the man who is the 
object of the choice of thirteen 
different states, the electors in each 
voting unconnectedly with the rest, 
must be a person who possesses, in a 
high degree, the confidence and 
respect of his country.” 

2 The Debates in the 
Several State 
Conventions on the 
Adoption of the 
Federal Constitution 
145 (Jonathan Elliot 
ed., 2d ed. 1941) 

Thomas Thacher, at the 

Massachusetts ratifying convention: 
“The President is chosen by the 
electors, who are appointed by the 
people.” 

4 The Debates in the 
Several State 
Conventions on the 
Adoption of the 
Federal Constitution 
74 (Jonathan Elliot 
ed., 2d ed. 1941) 

James Iredell: “By the proposed 
Constitution, the President is of a very 
different nature from a monarch. He is 
to be chosen by electors appointed by 
the people; to be taken from among the 
people; to hold his office only for the 
short period of four years; and to be 
personally responsible for any abuse of 
the great trust reposed in him.” 
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The Federalist No. 

68, at 352 
(Alexander 

Hamilton) (George 

W. Carey & James 
McClellan eds., 

2001) 

“It was equally desirable, that the 
immediate election should be made by 
men most capable of analyzing the 
qualities adapted to the station, and 
acting under circumstances favorable 
to deliberation, and to a judicious 
combination of all the reasons and 
inducements which were proper to 
govern their choice. A small number of 
persons, selected by their fellow- 
citizens from the general mass, will be 
most likely to possess the information 
and discernment requisite to such 
complicated investigations.” 

The Federalist No. 

64, at 333 (John 

Jay) (George W. 

Carey & James 
McClellan eds., 

2001) 

“As the select assemblies for choosing 
the President, as well as the State 
legislatures who appoint the senators, 
will, in general, be composed of the 
most enlightened and respectable 
citizens, there is reason to presume, 
that their attention and their votes 
will be directed to those men only who 
have become the most distinguished 
by their abilities and virtue, and in 
whom the people perceive just grounds 
for confidence. The constitution 
manifests very particular attention to 
this object. ... it confines the electors 
to men of whom the people have had 
time to form a judgment, and with 
respect to whom they will not be liable 
to be deceived by those brilliant 
appearances of genius and patriotism, 
which, like transient meteors, 
sometimes mislead as well as dazzle. 

If the observation be well founded, 
that wise kings will always be served 
by able ministers, it is fair to argue, 
that, as an assembly of select electors 
possess, in a greater degree than 
kings, the means of extensive and 
accurate information relative to men 
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and characters; so will their 
appointments bear at least equal 
marks of discretion and discernment.” 

Letter from John 
Adams to Abigail 
Adams (Jan. 9, 

1793), in 2 Letters of 
John Adams 
Addressed to His 

Wife 118 (Charles 
Francis Adams ed., 
1841) 

Adams describes Virginia Electors 
who “opened their doors and held 
debates and made philippics before 
‘the Marseillois,”’ converting votes 
from Adams to Clinton. 

10 Annals of Cong. 

144 (1800) 

(statement of Sen. 
Charles Pinckney) 

“As the Constitution directs they are 
to vote by ballot, the votes of the 
election ought to be secret. You have 
no right to require from an Elector 
how he voted, nor will you be able to 
know for whom he did vote, 
particularly if in the return from that 
State different candidates have been 
voted for.” 


The Framing of the Twelfth Amendment 


8 Annals of Cong. 

423 (1803) 

(statement of Rep. 
John Clopton) 

“The Electors are the organs, who, 
acting from a certain and 
unquestioned knowledge of the choice 
of the people, by whom they 
themselves were appointed, and under 
immediate responsibility to them, 
select and announce those particular 
citizens, and affix to them by their 
votes an evidence of the degree of 
public confidence which is bestowed 
upon them.” 

8 Annals Cong. 421 
(1803) (statement of 
Rep. G.W. 

Campbell) 

In debating the future 12th 

Amendment, Representative G.W. 
Campbell was in favor of 
“introduc[ing] an amendment to the 
Constitution on this point, to secure to 
the people the benefits of choosing the 
President, so as to prevent a 
contravention of their will as 
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expressed by Electors chosen by 
them.” 

8 Annals of Cong. 

422, 491, 535, 710, 
736, 739-40 (1803) 

During debates on the Twelfth 
Amendment, members of Congress 
referred to presidential candidates 
being “intended by the Electors,” 8 
Annals of Cong. 710, 736 (1803) (Rep. 
Lowndes and Rep. Holland); “preferred 
by the . . . Electors,” id. at 740 (Rep. 
Thatcher); and “selected by the 
Electors,” id. at 696 (Rep. Elliot). Cf. 
id. at 535 (Rep. Hastings, “the Electors 
. . . will be induced”). Even Rep. 

Clopton, a professed advocate of direct 
popular election, id. at 422, used 
similar language acknowledging that 
the electors would choose, id. at 491 
(“intended ... by a majority of the 
Electors”), id. at 495 (“contemplated 
for President by any of the Electors”). 

8 Annals of Cong. 

537 (1803) 

(statement of Rep. 
Thatcher) 

Rep. Thatcher worried that “those 
Electors who are not devoted to the 
interest of the ruling faction will 
exercise a preference of great 
importance, they will select the 
candidate least exceptionable.” 

8 Annals of Cong. 

709 (1803) 

(statement of Rep. 
Lowndes) 

“[I]f the Electors do their duty, and 
vote for none but men of high 
character, no injury can result to the 
country.” 

8 Annals of Cong. 

752 (1803) 

(statement of Rep. 
Griswold) 

“But there is one important lesson 
which the experience of that election 
has taught the people of the United 
States—it is this, that it becomes the 
great and solemn duty of Electors, 
upon all occasions, to give their votes 
for two men who shall be best 
qualified for the office of President.” 

8 Annals of Cong. 

174 (1803) 

(statement of Sen. 
Tracy) 

Senator Tracy worried that “by the 
force of intrigue and faction, the 

Electors may be induced to scatter 
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their votes for both President and Vice 
President . . .” 

8 Annals of Cong. 

768 (1803) 

(statement of Rep. 
Randolph) 

“When the Electors designate the 
offices and persons, respectively, for 
whom they vote, after choosing the 
person highest in their confidence for 
President, they will naturally make 
choice of him who stands next in their 
esteem for Vice President; but where 
they are not permitted to make this 
discrimination, they will, to secure the 
most important election, give all their 
votes to him whom they wish to be 
President, and scatter the other votes; 
thus leaving to chance to decide who 
shall be Vice President.” 

8 Annals of Cong. 

164 (1803) 

(statement of Sen. 
Tracy) 

Senator Tracy supported the double¬ 
vote because under that system, “The 
Electors are to nominate two persons, 
of whom they cannot know which will 
be President; this . . . induces them to 
select both from the best men . . .” 

1804-1874 

18 Annals of Cong. 
2231 (1808) 
(statement of Rep. 
William Findley) 

Rep. William Findley—a delegate to 
Pennsylvania’s constitutional 
convention—said he “could not admit 
that electors, carefully selected 
throughout the whole United States, 
would ever choose a President 
destitute of moral virtue.” 

41 Annals of Cong. 

370 (1824) 

(statement of Sen. 
King) 

“The power of choosing the President 
is given to the Colleges of Electors— 
the election, in the first instance, is in 
their hands . . .” 

Letter from James 
Madison to Robert 
Taylor (Jan. 30, 

1826), in 4 The 
Writings of James 
Madison 147 n.l 
(Gallard Hunt, ed., 
1910) 

“One advantage of Electors is, that as 
Candidates, & still more as 
competitors personally known in 
Districts, they will call forth the 
greater attention of the people: 
another advantage is, that altho’ 
generally the mere mouths of their 
Constituents, they may be 
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intentionally left sometimes to their 
own judgment, guided by further 
information that may be acquired by 
them: and finally, what is of material 
importance, they will be able, when 
ascertaining, which may not be till a 
late hour, that the first choice of their 
constituents is utterly hopeless, to 
substitute in the electoral vote the 
name known to be their second 
choice.” 

William Rawle, A 
View of the 
Constitution of the 
United States of 
America 22 
(Philadelphia, Philip 
H. Nicklin 2d. ed. 
1829) 

“It must however be acknowledged 
that in no respect have the enlarged 
and profound views of those who 
framed the constitution, nor the 
expectations of the public when they 
adopted it, been so completely 
frustrated as in the practical operation 
of the system so far as relates to the 
independence of the electors. 

It was supposed that the election of 
these two high officers would be 
committed to men not likely to be 
swayed by party or personal bias, who 
would act under no combination with 
others, and be subject neither to 
intimidation or corruption. It was 
asserted that the choice of several 
persons to form an intermediate body 
of electors, would be much less apt to 
convulse the community with 
extraordinary movements, than the 
choice of one who was himself to be the 
final object of their wishes.” 

2 Joseph Story, 
Commentaries on 
the Constitution of 
the United States § 
745, at 531 (Boston, 
Hilliard, Gray & Co. 
1833) 

Joseph Story reported that the 
framers intended that electors “would 
be most likely to possess the 
information, and discernment, and 
independence, essential for the proper 
discharge of the duty.” 
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Letter from Daniel 
Webster to Mr. 

Silsbee (Nov. 15, 
1836), in 1 George 
Ticknor Curtis, Life 
of Daniel Webster 

538 (New York, D. 
Appleton & Co. 2d 
ed. 1870) 

Senator Daniel Webster urged that 
Massachusetts’ pro-Webster Whig 
electors “should act with entire 
freedom from all considerations 
merely personal to myself; and that 
they should give the vote of the State 
in the manner they think most likely 
to be useful” in the 1836 election. 

William Alexander 
Duer, A Course of 
Lectures on the 
Constitutional 
Jurisprudence of the 
United States 95, 96 
(New York, Harper 
& Bros. 1843) 

“[T]he mode of electing the supreme 
magistrate of the Union appears to be 
well calculated to secure a discreet 
choice, and to avoid the evils . . . the 
experience [s] of past ages have shown 
to belong, to popular elections.” 

“It was supposed, as I have mentioned, 
that the election of the President 
would be committed to men not likely 
to be swayed by party or personal bias; 
who would act unfettered by previous 
commitments, uncontrolled by 
combinations or discipline, and be 
subject neither to intimidation nor 
corruption; and it was thought that 
the choice of an intermediate body of 
electors, consisting of several 
members, would be much less apt to 
agitate and convulse the community 
than the election of a single person, 
who was himself to be the first object 
of their wishes. Perhaps those views 
and expectations were founded on too 
exalted an estimate of human nature; 
and that, making all due allowances 
for human frailty and imperfection, 
they have not been altogether 
frustrated.” 

2 Joseph Story, 
Commentaries on 
the Constitution of 
the United States § 

“It has been observed with much point, 
that in no respect have the enlarged 
and liberal views of the framers of the 
Constitution, and the expectations of 
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1463, at 299 
(Thomas M. Cooley 
ed., Boston, Little 
Brown & Co., 4th ed. 
1873) (footnote 
omitted) 

the public, when it was adopted, been 
so completely frustrated as in the 
practical operation of the system, so 
far as relates to the independence of 
the electors in the electoral colleges. It 
is notorious that the electors are now 
chosen wholly with reference to 
particular candidates, and are silently 
pledged to vote for them. Nay, upon 
some occasions the electors publicly 
pledge themselves to vote for a 
particular person; and thus, in effect, 
the whole foundation of the system, so 
elaborately constructed, is subverted.” 

Cong. Globe, 42nd 
Cong., 3rd Sess. 664 
(1873) 

“The theory of the Electoral College 
was that a body of men should be 
chosen . . . who would be distinguished 
by their eminent ability and wisdom, 
who would be independent of popular 
passion, who would not be influenced 
by tumult, cabal, or intrigue, and that 
in the choice of the President they 
would be left perfectly free to exercise 
their judgment in the selection of the 
proper person.” 


Later Discussion of the Founding Intent 


Thomas M. Cooley, 
Methods of 
Appointing 
Presidential 

Electors, 1 Mich. L. 

J. 1 (1892) 

“It was supposed that by this 
complicated system of election, the 
highest wisdom of the country would 
be best expressed in the choice finally 
made; each state selecting its most 
trusted citizens for electors, and these 
being left entirely free in the exercise 
of their judgment as to the persons 
most worthy to be elevated to the two 
offices respectively.” 

McPherson v. 

Blacker, 146 U.S. 1, 

36 (1892) 

“Doubtless it was supposed that the 
electors would exercise a reasonable 
independence and fair judgment in the 
selection of the chief executive . . .” 
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Breidenthal v. 
Edwards, 46 P. 469, 
470 (Kan. 1896) 

“Besides, if these electors should be 
chosen, they will be under no legal 
obligation to support Sewall, Watson, 
or any other person named by a 
political party, but they may vote for 
any eligible citizen of the United 

States. (Article 12 of amendments to 
the constitution of the United States.) 
And neither the secretary of state nor 
any court may interfere with them in 
the performance of their duties.” 

Thomas M. Cooley, 
The General 
Principles of 
Constitutional Law 
in the United States 
of America 161 
(Andrew C. 
McLaughlin ed., 
Boston, Little, 

Brown & Co., 3d. ed. 
1898) 

“The theory of the Constitution is that 
there shall be chosen by each State a 
certain number of its citizens . . . who 
shall independently cast their 
suffrages for President and Vice 
President of the United States, 
according to the dictates of their 
individual judgments.” 

Lolabel House, A 
Study of the Twelfth 
Amendment of the 
Constitution of the 
United States 57 
(1901) (unpublished 
Ph.D. dissertation, 
University of 
Pennsylvania) 

“The intention of the [Philadelphia] 
Convention had been that men of 
ability and discretion should be chosen 
for this duty and that they should 
exercise this discretion in the choice of 
the President.” 

Spreckels v. 

Graham, 228 P. 

1040, 1045 (Cal. 

1924) 

“It was originally supposed by the 
framers of our national Constitution 
that the electors would exercise an 
independent choice, based upon their 
individual judgment.” 

Opinion of the 
Justices, 34 So. 2d 

598, 600 (Ala. 1948) 

“The language of the Federal 
Constitution clearly shows that it was 
the intention of the framers of the 
Federal Constitution that the electors 
chosen for the several states would 
exercise their judgment and discretion 
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in the performance of their duty in the 
election of the president and vice- 
president and in determining the 
individuals for whom they would cast 
the electoral votes of the states. 

History supports this interpretation 
without controversy.” 

Edward S. Corwin, 
The President: 

Office and Powers, 
1787-1957, at 40 
(4th rev. ed. 1957) 
(footnote omitted) 

“It was the belief of the Framers of the 
Constitution that the Electors would 
exercise their individual judgments in 
the choice of a President, a belief 
sustained by the universal 
understanding that Washington would 
be the first President, and probably for 
an indefinite number of terms.” 

Robert G. Dixon, Jr., 
Electoral College 
Procedure, 3 W. Pol. 

Q. 214, 214 (1950) 
(footnote omitted) 

“The presidential elector, as originally 
conceived, was apparently designed to 
be a noble, non-partisan figure who, in 
company with his fellow-electors in his 
state, would perform the high political 
function of choosing a president and a 
vice-president.” 

Bernard Schwartz, 
American 
Constitutional Law 

90 (1955) 

“There appears to be little doubt but 
that the draftsmen of the Federal 
Constitution intended the electors to 
exercise their individual judgments in 
casting their votes.” 

102 Cong. Rec. 5157 
(1956) (statements 
of Sen. Albert Gore 
and Sen. Clifford 
Case) 

Senator Albert Gore, “[Ujnder the 
present system it is an elector's 
constitutional right to cast a ballot as 
he pleases.” 

Senator Clifford Case disagreed and 
said an elector was under “a moral 
obligation, which is the greatest of all.” 

To Amend the Act of 
August 12, 1955 
Relating to Elections 
in the District of 
Columbia, Hearing 
on H.R. 5955 Before 
the H. Subcomm. 

“Once the electors are appointed and 
certified as the electors of that party, if 
that party carries the election these 
electors are still authorized to vote for 
whomever they please.” 
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No. 3, H. Comm, of 
the Dist. of 

Columbia, 87th 

Cong. 34-35 (1961) 
(statement of Rep. 
Huddleston) 


S. Rep. No. 87-1305, 
at 9 (1962) 

“Under present constitutional 
provisions, the elector is free to 
exercise his independent judgment in 
voting, regardless of whether he is 
instructed by State law or has given a 
pledge, or whether his own name was 
even on the ballot.” 

James C. Kirby, Jr., 
Limitations on the 
Power of State 
Legislatures over 
Presidential 

Elections, 27 Law & 
Contemp. Probs. 

495, 506 (1962) 
(footnote omitted) 

“[T]he view is widely held that the 
Framers left electors free of any 
effective legal control of their 
discretion. State legislative power was 
limited to their appointment. Then 
they are directed by the Constitution 
to meet and ‘vote by ballot,’ a mandate 
which seems to imply both a free and a 
secret vote.” 

Note, State Power to 
Bind Presidential 
Electors, 65 Colum. 

L. Rev. 696, 697 
(1965) 

“The framers envisaged that the states 
would allow the general populace to 
choose electors from among local 
dignitaries, who would in turn exercise 
an independent judgment in casting 
their ballots in the Electoral College.” 

John D. Feerick, The 
Electoral College — 
Why it Ought to be 
Abolished, 37 
Fordham L. 

Rev. 1, 9 (1968) 

“The evidence is compelling that the 
Framers envisioned a system under 
which persons of the highest caliber 
would be chosen as electors. These 
electors would meet in their various 
states, evaluate the merits of various 
persons for President, and each vote 
for two persons for President. In 
casting their votes, they would take 
into account the views of the people, 
but not be bound by them, as they 
were to exercise their own judgment.” 

Williams v. Rhodes, 
393 U.S. 23, 43-44 

“The [Electoral] College was created to 
permit the most knowledgeable 
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(1968) (Harlan, J., 
concurring in the 
result) 

members of the community to choose 
the executive of a nation whose 
continental dimensions were thought 
to preclude an informed choice by the 
citizenry at large.” 

Alfred J. Lechner, 

Jr., Note, The Direct 
Election of the 
Presiden t: The Final 
Step in the 
Constitutional 
Evolution of the 

Right to Vote, 47 

Notre Dame Law. 

122, 127 (1971) 
(footnote omitted) 

“At this time it was recommended to 
the Convention that the office of the 
Vice-President be established and the 
mode of election be through 
intermediate electors—the Electoral 
College. This plan resulted because of 
the objections to a legislative 
appointment and the serious 
misgivings about the competency of 
the people to elect a man of grand 
stature. The suggestion was the end 
product of a group of skillful men who 
were well aware of what could be ‘sold’ 
to the people of their respective 
states.” 

James W. Ceaser, 
Presidential 

Selection: Theory 
and Development 

104 (1979) 

“The [Electoral College] system was 
predicated on a nonpartisan form of 
competition in which the electors 
would use both of their choices to 
promote their favored presidential 
candidates.” 

Am. Enter. Inst., 

After the Vote: Steps 
in Choosing the 
President 9 (Walter 
Burns ed., 1983) 

“At present the electors maintain their 
constitutional status of free agents, 
meaning that presidential candidates 
may advise their electors but may not 
compel them to vote in a specified 
manner.” 

David W. Abbott & 
James P. Levine, 
Wrong Winner: The 
Coming Debacle in 
the Electoral College 
118 (1991) 

“[I]t is perfectly legitimate for electors 
to vote for whomever they please 
regardless of the balloting of the 
voters. It is frequently asked: What is 
to prevent an elector from voting for 
the losing candidate or for someone 
who was not even on the ballot? The 
answer: absolutely nothing.” 

Akhil Reed Amar, 
Presidents, Vice 

“[T]he constitutionality of [elector- 
binding] laws seems highly dubious if 
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Presidents, and 

Death: Closing the 
Constitution's 
Succession Gap, 48 
Ark. L. Rev. 215, 

219, 230 (1995) 

we consult constitutional text, history, 
and structure.” 

“The Constitution plainly 
contemplates that, at least formally, 
the electors must themselves decide 
upon their votes.” 

Robert Delahunty, 
From Ancient 

Liberty to the 

Welfare State, 1994 
Pub. Int. L. Rev. 

181, 183 n.5 (1994) 
(reviewing Cass R. 
Sunstein, The 

Partial Constitution 
(1993)). 

“The ‘college’ (actually, separate sets of 
electors voting in the various states) 
was designed to be a deliberative body 
interposed between the people (or the 
state legislatures) and the President.” 

William Josephson 
& Beverly J. Ross, 
Repairing the 
Electoral College, 22 

J. Legis. 

145, 156 (1996) 

“No one at the Constitutional 
Convention or the ratification debate 
of the 1787 Constitution had 
considered the electors 
constitutionally or legally bound to 
vote in accordance with any popular 
vote. Elector voting patterns 
immediately following adoption of the 
Constitution substantiate this.” 

Beverly J. Ross & 
William Josephson, 
The Electoral 

College and the 
Popular Vote, 12 

J.L. & Pol. 665, 675 
(1996) 

“Courts and scholars agree that when 
the Framers drafted and urged 
adoption of the Constitution, they 
assumed that the presidential electors 
would be citizens who would exercise 
discretion and judgment in casting 
their votes for President.” 

Vasan Kesavan, The 
Very Faithless 
Elector?, 104 W. Va. 

L. Rev. 123, 125 
n.10 (2001) 

“The principal argument against the 
constitutionality of Elector-binding 
laws is that such laws are plainly 
inconsistent with the original 
understanding.” 

Luis Fuentes- 
Rohwer & Guy-Uriel 
Charles, The 

Electoral College, 

“A second (and much more promising) 
explanation posits these 
electors in a position of complete 
independence, expected to deliberate 
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the Right to Vote, 
and Our Federalism: 
A Comment on a 
Lasting Institution, 

29 Fla. St. U. L. Rev. 

879, 888 

(2001) 

freely about the needs of the nation 
and the qualifications of the 
various candidates. A cursory look at 
the relevant text does much to 
support this interpretation.” 

Robert W. Bennett, 
Taming the 

Electoral College 15, 
16, 96 (2006) 

“The most fundamental problem with 
this view that electors were ‘intended’ 
to be dependent recorders of decisions 
made by the electorate. ... is that it 
makes nonsense of the office of elector. 
For with that conception of the office, 
it simply served no purpose.” 

“If these commentators really mean to 
assert that electors were originally 
intended not to exercise independent 
choice, but rather to parrot choices 
previously made by the electorate in 
the fashion that electors most typically 
do today, the basis for any such claim 
is hard to fathom.” 

“While electors who deviate from their 
commitments have come to be called 
‘faithless electors,’. . . there is 
something wonderfully ironic about 
the term. We have seen that the office 
of elector was originally conceived as 
one calling for independent judgment. 

It was assumed that those meetings of 
electors would be devoted to serious 
discussion about who would make the 
best president, and that the electors 
would cast their votes pursuant to 
judgments formed in those 
discussions. Contemporary electors 
who deviate from prior commitments 
might be thought rather ‘faithful’ to at 
least a part of this original idea.” 
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Edward J. Larson, A 
Magnificent 
Catastrophe: The 
Tumultuous 

Election of 1800, 
America's First 
Presidential 
Campaign 40 (2007) 

“In their conception of the Electoral 
College, the Framers foresaw an elite 
group of well-qualified electors 
exercising their collective judgment in 
picking the best-qualified President 
and Vice President from an open field 
of leading figures from across the 
country. Through this process, the 
Framers hoped to avoid both the 
formation of national political parties, 
which were never mentioned in the 
Constitution, and the development of 
coordinated partisan voting.” 

Gordon S. Wood, 
Empire of Liberty: A 
History of the Early 
Republic, 1789-1815, 
at 210 (2009) 

The Electoral College was “an 
alternative Congress of independent 
electors that would have the sole and 
exclusive responsibility for electing the 
president. . . . [T]he electors were free 
to vote for any two people they wished, 
as long as one of them was from 
outside the state.” 

Nathan L. Colvin & 
Edward B. Foley, 

The Twelfth 
Amendment: A 
Constitutional 

Ticking Time Bomb , 
64 U. Miami L. Rev. 
475, 514 (2010) 

“[T]he Framers of the Constitution 
(and even the Twelfth Amendment to 
a lesser extent) assumed that the 
presidential electors might on occasion 
exercise independent judgment about 
their vote for President.” 

Michael J. Korzi, “If 
the Manner of It Be 
Not Perfect”: 

Thinking Through 
Electoral College 
Reform, in Electoral 
College Reform: 
Challenges and 
Possibilities 43, 52 
(Gary Bugh ed., 

2010) 

“[Ejlectors were undoubtedly meant to 
be . . . persons with independent 
judgment.” 

F.H. Buckley, The 
Efficient Secret: How 

“The present constitutional regime is 
one in which the president is elected 
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America Nearly 
Adopted a 
Parliamentary 

System, and Why It 
Should Have Done 

So, 1 Brit. J. Am. 
Legal Stud. 349, 352 
(2012) 

by popular ballot, through an electoral 
system in which electors are 
automatons who lack a will of their 
own. But the delegates mistrusted 
democracy and that’s not what they 
thought would happen. Instead, they 
believed that the electors would 
exercise an independent judgment. 

They would be better informed than 
the average voter and would pick 
whomever they thought was the best 
candidate.” 

Jeffrey L. Pasley, 

The First 

Presidential 

Contest: 1796 and 
the Founding of 
American 

Democracy 382 
(2013) 

“Connecticut 1796 offers a rare 
recorded case of an actual discussion 
at an Electoral College meeting; 
politics in the state were so lopsidedly 
Federalist and uncompetitive that the 
electors felt as free from democratic 
pressures as any of the Framers might 
have wished.” 

Joshua D. Hawley, 
The Transformative 
Twelfth Amendment, 
55 Wm. & Mary L. 
Rev. 1501,1520 
(2014) (footnote 
omitted) 

“[T]he actual decision on the 
candidates was to rest in the first 
place with the electors themselves, not 
the people, and quite possibly with the 
House as an ultimate matter.” 

Robert J. Delahunty, 
Is the Uniform 
Faithful Presidential 
Electors Act 
Constitutional?, 

2016 Cardozo L. 

Rev. de novo 165, 
172-73 (2016) 
(footnote omitted) 

“The ratification debate makes 
abundantly clear that the presidential 
electors were intended to exercise 
judgment and discretion. ... At least 
some early candidates for presidential 
electorships took the view that they 
would be entitled, if not bound, to 
exercise discretion in casting their 
ballots. William Deakins, a candidate 
for one of Maryland’s presidential 
electorships in 1796, pledged ‘to vote 
for that man, who to my judgment, 
after all information I can obtain, shall 
appear best qualified.’” 
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Michael J. Klarman, 
The Framers’ Coup: 
The Making of the 
United States 
Constitution 367 
(2016) 

‘Antifederalists charged that the 
electoral college system for selecting 
the president was a ‘deception’ to 
delude the American people into 
believing that they were making the 
choice. Given the relatively small 
number of electors, ‘A Columbian 
Patriot’ argued, such a system was 
‘nearly tantamount to the exclusion of 
the voice of the people in the choice of 
their first magistrate. It is vesting the 
choice solely in an aristocratic junto, 
who may easily combine in each state 
to place at the head of the union the 
most convenient instrument for 
despotic sway.’” 

Joel K. Goldstein, 
History and 

Constitutional 
Interpretation: Some 
Lessons from the Vice 
Presidency, 69 Ark. 
L. Rev. “ 647, 660 
(2016) (footnotes 

omitted) 

“The framers apparently intended and 
expected the electors to exercise 
discretion, to act independently, and to 
cast two presidential votes.” 

Keith E. 

Whittington, 
Originalism, 
Constitutional 
Construction, and 
the Problem of 
Faithless Electors, 

59 Ariz. L. Rev. 903, 
920-21 (2017) 
(footnote omitted) 

“As a matter of straightforward 
textual interpretation, the 

Constitution would seem to leave the 
presidential electors unbound in their 
decision-making. Once appointed to 
the office in a manner chosen by the 
state legislature, the presidential 
electors are constitutionally free to 
choose how to cast their ballot [s].” 

Edward J. Larson, A 
Constitutional 
Afterthought: The 
Origins of the Vice 
Presidency, 1787 to 
1804, 44 Pepp. L. 

Rev. 515, 525 (2017) 

“The framers conceived a presidential 
selection process in which independent 
electors, rooted in the politics of their 
separate states, would each vote for 
the two people they viewed as best 
suited to become President. . . .” 
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Alexander 

Gouzoules, The 
“Faithless Elector” 
and 2016: 
Constitutional 
Uncertainty After 
the Election of 

Donald Trump , 28 

U. Fla. J.L. & Pub. 
Pol’y 215, 219 (2017) 
(footnotes omitted) 

“Although there are many 
interpretations as to why the framers 
ultimately chose to adopt the Electoral 
College system rather than direct 
national elections, few dispute that 
electors were originally intended to 
have discretion in casting their votes.” 

Zachary J. Shapiro, 
Free Agency: The 
Constitutionality of 
Methods that 
Influence a 
Presidential 

Elector’s Ability to 
Exercise Personal 
Judgment, 26 J.L. & 
Pol’y 395, 409 (2018) 
(footnotes omitted) 

“The original intent behind the 

Electoral College was to provide 
presidential electors with the right to 
exercise personal judgment in voting 
for the President of the United States. 
The Framers actually wanted to grant 
the presidential electors the discretion 
to be ‘faithless.’” 

Robert M. 

Alexander, 
Representation and 
the Electoral College 
33 (2019) (quoting 

The Federalist No. 

10, at 82 (James 
Madison) (Clinton 
Rossiter ed., 1961)) 

“Originally, presidential electors were 
viewed as autonomous decision 
makers. They were not initially 
selected by the citizenry, nor was 
there a clear mandate that they were 
supposed to be directly tied to the 
wishes of the populace in their states. 
Madison argued that the meetings of 
presidential electors would provide 
‘that the public voice, pronounced by 
the representatives of the people, will 
be more consonant to the public good 
than if pronounced by the people 
themselves, convened for the 
purpose.’” 




